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Outline

* Conceptual “freedom of navigation” in UNCLOS
 Application of high sea regime in the EEZ: the case of FON
* Is U.S. FONOP in the SCS lost in translation?

» Comparing two cases: Arctic / SCS

* Policy reference
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UNCLOS and Freedom of Navigation

Articles 17 - 26, 36, 38, 52, 58, 78, 87

Article 58
Rights and duties of other States in the exclusive economic zone

1. In the exclusive economic zone, all States, whether coastal or
land-locked, enjoy, subject to the relevant provisions of this Convention, the
freedoms referred to in article 87 of navigation and overtlight and of the
laying of submarine cables and pipelines, and other internationally lawtul

Article 87
Freedom of the high seas

1. The high seas are open to all States, whether coastal or land-locked.
Freedom of the high seas 1s exercised under the conditions laid down by this
Convention and by other rules of international law. It comprises, inter alia,
both for coastal and land-locked States:

(a) freedom of navigation;

(b) freedom of overflight;

(c) freedom to lay submarine cables and pipelines, subject to
Part VI;

(d) freedom to construct artificial islands and other installations
permitted under international law, subject to Part VI;

(e) freedom of fishing, subject to the conditions laid down in
section 2;

(f) freedom of scientific research, subject to Parts VI and XIIIL

2. These freedoms shall be exercised by all States with due regard for
the interests of other States in their exercise of the freedom of the high seas,
and also with due regard for the rights under this Convention with respect to
activities in the Area.

Freedom of navigation is a principle of customary international
law that ships flying the flag of any sovereign state shall not
suffer interference from other states, apart from the exceptions

provided for in international law. What distinguishes the FoN in the different
zones of the sea is the different influence
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coastal States may exercise on the freedom of
movement.
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Application of high sea regime in

the EEZ: the case of FON

The limitations to the high sea freedom of navigation apply also in the EEZ regime. (Art. 87 (2); 58 (3 )

* Additional limitations in the EEZ Article 87
. Incompatible uses Freedom of the high seas
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‘ Priority between competing uses 2. These freedoms shall be exercised by all States with due regard for

. Residual rights the tnterests of other States in therr exercise of the freedom of the high seas,
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. Naval maneuvers activities 1n the Area
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Coastal States’ restrictions on military

activities within an EEZ

Restrictions on “"non-peaceful uses” of the EEZ without consent, such as weapons exercises;

Limitations on military marine data collection (military surveys) and hydrographic surveys without prior
notice and/or consent;

Requirements for prior notice and/or consent for transits by nuclear-powered vessels or ships carrying
hazardous and dangerous goods, such as oil, chemicals, noxious liquids, and radioactive material;

Limiting warship transits of the EEZ to innocent passage;

Prohibitions on surveillance operations (intelligence collection) and photography;

Requiring warships to place weapons in an inoperative position prior to entering the contiguous zone;
Restrictions on navigation and overflight through the EEZ;

Prohibitions on conducting flight operations (launching and recovery of aircraft) in the contiguous zone;
Requiring submarines to navigate on the surface and show their flag in the contiguous zone;
Requirements for prior permission for warships to enter the contiguous zone or EEZ;

Asserting security jurisdiction in the contiguous zone or EEZ;

Application of domestic environmental laws and regulations; and

Requirements that military and other State aircraft file flight plans prior to transiting the EEZ.
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Some key concepts

Due regard in the EEZ

Maritime Surveillance Uexen OQenE
Guidelines for Navigation

Hydrographic Survey and Overflight in the
Exclusive Economic Zone

Military Activities EEZ Group 21

Non-disruption Of Electronic
Systems

Marine Scientific Research

Marine environment 26 September,2005
Tokyo, Japan

Ocean Policy Research Foundation
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PRINCIPLES FOR BUILDING CONFIDENCE AND SECURITY
IN THE EXCLUSIVE ECONOMIC ZONES OF STATES

IN THE ASIA-PACIFIC

Meeting of tie Steering Committee for Revising
tiie “Guidelines for Navigation and Overfiight in tie Exclusive Economic Zone”
worked out L) the TEZ Group 21

17 and 18 October 2012



* Limits on archipelagic sea lane passage
through normal routes used for international
navigation
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the Strait of Hormuz

Strait of Hormuz
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»Why U.S. FONOP in the South
China Sea such a big issue?

»Is its legal substance and
function lost in translation?
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U.S. FONOP Timelines in the South

China Sea

China taken to court by Philippines on Jan 22
| The Philippines anneunced that it was
taking a case to a U.N. tribunal contesting
China’s claim to nearly all of the South China

Warning shouts on &pcila | spokesmen for
the Philippine government accused a Chinese
ship of being “aggressive” toward a Philippine
military plane on patrol in the South China Sea
near Subi Reef. Manila claimed the plane was
flying over Filipino waters. In response, China
called the accusation "inconsistent with the
fact” and urged the Philippine side to show
"earnest respect for China's territarial

USS Curtis Wilbur in the Paracel Island Chain
on January 29| Chinese state-controlled
madia lambasted the US Navy after USS Curtis
Wilbur (DDG-54) passed within 12 nautical
miles of Triton Island in the Paracel Island
Chain, calling the maneuver “unprofessional
and irresponsible.” The Pentagon said the
operation was in keeping with the Law of the
Sea Convention's article governing “innocent
passage” through a nation’s territorial

USS William Lawrence in the Spratly Island
Chain on May 10| USS William

Lawrence (DDG-110) sailed within 12 nautical
miles of Fiery Cross Reef, a contested artificial
island in the Spratly Island chain. China
opposed this move and accused US of
“challenging and provoking the new maritime
order by wielding its military power."

China tails Decatur gn October 21 |

USS Decatur (DDG-73) conducted a freedom
of navigation operation near the Paracel
Islands. According to Reuters, three Chinese
ships shadowed the Decatur, which traveled
without escort ships.

The origin of FONOps in March | The U 5.
government initiated a Freedom of Navigation
Program to contest “unilateral acts of other
states designed to restrict the rights and
freedom of the international community.”

China raising islands | China ramped up
dredging operations to turn two reefs, Subiand
Mischief, in the Spratly Islands into artificial
islands. While the reefs have been occupied by
China since 1995, Taiwan, the Philippines and
Vietnam also claim ownership.

China "Tiptoes*” into Bering Strait on

| Five Chinese warships crossed
into U.S. territorial waters heading south out of
the Bering Sea, exercising the “Innocent
passage” clause in maritime law that allows a
warship to cross into another country's
maritime territory legally.

Lassen Buzzes Reefs on
USS Lassen (DDG-82) passed within 12 nautical
miles of Subi and Mischief reefs. China branded
the move "extremely irresponsible and illegal”
and threatened China's sovreignty and security
interests.

US domestic FONOP contention on Apcil 28]
Chairman of Senate Armed Services Committee
Sen. John McCain (R-Ariz.) criticized Defense
Secretary Ash Carter for his reluctance to detail
U.S. presence operations in the South China Sea
during a Senate hearing. McCain has been long
advocating U.S. patrols in South China Sea,

Hague rules with Philippines gn July 12 | A U.N.
tribunal sided with the Filipino government,
ruling against China’s claim to historic rights
over the South China Sea. However, the UN has
no mechanism to enforce its ruling. The Chinese
Foreign Ministry issued a statement claiming
the tribunal's decision “Is invalid and has no
binding force,” and that “China does not accept
orrecognize it.”

Experts recommended FON Ops on September
21| Ata House Armed Services seapower and
projection forces subcommittee hearing,
experts in the South China Sea and maritime law
recommended the U.S, step up Freedom of
Navigation Operations and include allies like
Japan.
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FONOPs to come, reported on April 26 | U.S.
Pacific Command commander Adm. Harry
Harris told lawmakers China was being
“aggressive” and predicted the Navy would
carry out Freedom of Navigation operations
“soon.”

Triton test on July 3 | USS Stethem (DDG-63)
passed by Triten Island in the Paracel Island
chain on Sunday to test claims by not only
Bejing but also Vietnam and Taiwan. China
dispatched military vessels and fighter planes
in response to warn off the US vessel, and
responded strongly later that the Chinese side
"will continue to take all necessary means to

China chides US over FONOP on Octob
| UsS Chafee (DDG-g0) carried out
maneuvering operations near the Paracel
Islands. Beijing officials issued a public
complaint on Wednesday over a U.S. freedom
of navigation operation in which a U.5.
destroyer challenged excessive Chinese

USS Hopper FONOP on Janyarviz | USS
Hopper missile destroyer sailed within 12
nautical miles off Huangyan Dao. The Chinese
Mavy carried out identification and
verification, and warned the US vessel to
leave. China "[was] strongly dissatisfied with
that and will take necessary measures to
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USS Dewey near Mischief Reef on May 26|

USS Dewey (DDGC-105) passed within six nautical
miles of Mischief Reef, zig-zagging near the
island and conducting a man overboard drill,
according to a U.S. official. China "[was]
strongly dissatisfied and firmly opposed the
undermining of China's sovereignty and security
interests.”

USS McCain FONOP on Augustin | USS John S.
MecCain sailed within 12 miles of Mischief Reef,
host to one of seven artificial islands built by
China in the Spratly Islands Group. The Chinese
armed forces immediately sent naval ships to
identify and verify the US warship according to
law and warn it to leave. In a later remark given
by Chinese Foreign Ministry Spokesperson,
China "strongly urge the US side to faithfully
respect China's sovereignty and security

USS Mustin FONOP on March 23| USS

Mustin came within 12 nautical miles of Mischief
Reef, and carried out maneuvering operations.
The Chinese Navy has identified and verified the
US warship and warned it to leave. The Chinese
Foreign Ministry later "strongly urges the US
side to immediately stop provocative operations
that violate China's sovereignty and threaten
China's security and faithfully respect the
regional countries’ concerted efforts to uphold
peace and stability in the South China Sea.”



U.S./Canada on FoN in the

Arctic: Northwest Passage

* Manhattan and Polar Sea Voyages

» Canada perceived U.S. as ignoring Canadian sovereignty by these voyages through ‘Canadian waters’ .

» The United States considers that this transit by the icebreaker Polar Sea will be an exercise of navigational
rights and freedoms not requiring prior notification.

* The 1988 Agreement on Arctic Cooperation

> Article 3: The Government of the United States pledges that all navigation by US icebreakers within waters
claimed by Canada to be internal will be undertaken with the consent of the Government of Canada.

> Arctic 4: Nothing in this agreement of cooperative endeavour between Arctic neighbours and friends nor
any practice thereunder affects the respective positions of the Governments of the United States and of
Canada on the Law of the Sea in this or other maritime areas or their respective positions regarding third
parties.

« NORDREG

» The legitimacy of the NORDREG regulations were the subject of diplomatic exchange between Canada
and the United States in 2010, and between Canada, the United States and other States at the IMO at the
same time. The US critique of NORDREG is framed around the view that they are not supportable under
Article 234 of UNCLOS and represent an infringement of the freedom of navigation.
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U.S./Canada on FoN in the Arctic

The Obama Administration released the 2013 National Strategy

for the Arctic Region which focusses attention upon advancing US security
interests in the Arctic, developing “Responsible Arctic Region Stewardship”,
and strengthening international cooperation. The Strategy acknowledges the
changing conditions in the Arctic, including that the Arctic Ocean is becoming
more navigable which is increasing interest in the Northwest Passage.

March 2016: Implementation
Framework for the National Strategy for
the Arctic Region.

The 2013 Strategy and 2016
Implementation Framework
were both inherited

by the Trump Administration and
remain current US policy.
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1.6 Promote International Law and Freedom of the Seas

Objective: The United States will continue to promote freedom of the
seas and global mobility of maritime and aviation interests for all nation:
in accordance with international law. The United States will promote anc
conduct such activities in the Arctic region as appropriate.

Next Steps: The United States will exercise internationally recognizec
navigation and overflight rights, including transit passage through inter
national straits, innocent passage through territorial seas, and the con
duct of routine operations on, over, and under foreign exclusive economic
zones, as reflected in the Law of the Sea Convention. Toward this end, the
Us Government will, as appropriate:

1.6.1 Conduct routine Arctic maritime exercises, operations, and tran
sits consistent with international law. Lead: Department of Defense

1.6.2 Document Us diplomatic communications in the Digest o
Us Practice in International Law published by the Department of State
Lead: Department of State

1.6.3 Document the Department of Defense report on fiscal year free
dom of navigation operations and other related activities conducted by
US Armed Forces. Lead: Department of Defense

1.6.4 Deliver strategic communications at appropriate opportunities tc
reflect US objections to unlawful restrictions in the Arctic on the rights
freedoms, and uses of the sea and airspace recognized under internation
al law; add to promote the global mobility of vessels and aircraf
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* NSR as the “historically developed national Gl
transport communication of the Russian
Federation” that is open for the navigation
of foreign vessels, but they must follow the

Suez Canal route

Rules of navigation in its water areas. -- Iman O
Russia Federal Law No. 132-FZ of |

U

July 28 2012

* There is currently no pressure to conduct exercises for the freedom
of navigation in the Arctic, but... the US approach is that the
Northern Sea Route should be open as an international water
corridor for, let’s say, a transit passage - as we see this area is being

cleared Of ice,” -- Admiral Paul Zukunft, Commandant of the US Coast
Guard, April 12,2018
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Comparing....

* Similarities: competing interests of
littoral states and user states

* Differences: high politics vs. low politics

* Perception matters.
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Policy reference

® Identity reconciliation

® From legal to geo-strategic

® Acting under

» 1998 Military Maritime Consultative Agreement (MMCA)
»2014 Conduct for Unplanned Encounters at Sea (CUES)

» 2014 Notification of major military activities

» 2014 Code of conduct for safe conduct of naval and air
military encounters.

»CBMs
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ADMIRAL PAUL F. ZUKUNFT

Commandant
US. Coast Guard

THE ARCTIC OF THE FUTURE: STRATEGIC PURSUIT OR GREAT POWER MISCALCULATION?
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“If you want to build trust
and confidence in another
nation, do not start with
freedom of navigation
exercise. Start with
something with
humanitarian in nature
such as search and rescue,
such as environmental...”
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Thank you
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